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<Abstract>

Rereading the Right to Choose Nationality from
the Perspective of the Right to Peace: Major
Trends in Constitutional Court Decisions on the
So-Called “Freedom to Renounce Nationality”
Before and During the 2020s

Shin, Joon Seok*

This article takes as its starting point the tension between the
constitutional principle of a peaceful state and the Constitutional Court’s
security-primacy interpretive perspective, critically examines the trajectory
of the Court’s decisions concerning the so-called “freedom to renounce
nationality,” and proposes, as an alternative to that perspective, a
reinterpretation of the “freedom to renounce nationality” as a “right to
choose nationality” grounded in the right to peace.

When invoking “national security” as a justification for restricting
fundamental rights, the Constitutional Court has treated it as a superior
value requiring no further justification, thereby entrenching a
security-primacy interpretive perspective that operates in a dual manner:
absolutizing the value of national security and subordinating individual
fundamental rights, while simultaneously demoting the constitutional
principle of a peaceful state to an abstract ideology and weakening its
normative force. This perspective has also been consistently manifested

in cases involving the “freedom to renounce nationality,” as the Court has

* Attorney at Law; Ph.D. Candidate in Law; Visiting Researcher, Inha Institute for Legal
Studies, Inha University.
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persistently maintained a frame characterizing the nationality choices of
dual nationals as “opportunistic conduct” and placed the security-oriented
public interest in the equitable fulfillment of military service obligations
above individual fundamental rights. The Constitutional Court’s decision
of September 24, 2020 (2016Hunma889) marked an advance in reasoning
over the prior precedents. Nevertheless, by continuing to accept the frame
of “preventing opportunistic conduct” as a legitimate public interest
justifying restrictions on nationality renunciation, the decision allowed the
security-primacy perspective to persist. That perspective was subsequently
institutionalized in the stringent requirements for permission to renounce
nationality under Article 14-2 of the Nationality Act, resulting in the burden
of proof being shifted onto rights-holders. Moreover, subsequent decisions
not only failed to build upon the advances in reasoning made in the 2020
decision but instead reproduced the security-primacy perspective more
overtly.

Against this backdrop, this article proposes moving beyond the
conventional discourse that situates the “freedom to renounce nationality”
within the framework of liberty-based fundamental rights and instead
reinterpreting it as a “right to choose nationality” forming part of the right
to peace. The framework of liberty-based fundamental rights does not
provide sufficient theoretical resources to challenge, at the level of
constitutional principle, the very use of the need to secure military manpower
for national security as a justification for restricting that freedom. By
contrast, when the choice of nationality is reconsidered from the perspective
of the right to peace, an individual’s decision to depart from a coercive
militaristic order imposed regardless of their will and to construct a peaceful
sphere of life can be understood not as a selfish attempt to evade their
obligations, but as a form of peaceful practice that refuses to reduce their
survival and existence to components of a system of preparation for war.
This reconceptualization not only provides theoretical resources for rebutting

the Constitutional Court’s longstanding frame of nationality choice as mere
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“opportunistic conduct,” but can also function as a normative device
requiring heightened scrutiny of public-interest claims advanced by public
authorities on grounds of national security, thereby serving as a starting
point for restoring the legitimate normative status of the constitutional

principle of a peaceful state.

Key Words : freedom to renounce nationality, right to choose nationality,
right to peace, constitutional principle of a peaceful state,

security-primacy interpretive perspective
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