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A 525 A or gAsk=d 7o Aotk

FHO - HiAlOlE HUX|QT, FHAERLA, AAHE, 7S MY

I. A&

B 22 A APH A=A (International Court of Justice, ©]5} ICJ)7}
HALJOp A Aol APZVOH At AO]E ] o] 5] &) 9] K g
sl FHeh HIHE QlHFe] o 2] &]-B(extraterritorial application
of human rights obligations) & =2], £3] 7|52 A (functional
approach)o] WS FI Bl o BiS Eot. aF Aol of
Ao] Bl erars|E|e] e} o] Tt FeHConvention on the
Prevention and Punishment of the Crime of Genocide, ©]3} A|X=A}0]
= gope uia A IMKS Tz ofete] gofo] ula) B
A Agtol oigt o] kR F 4 Arkd) olAY A
oby tie] ojnol plsto] eix Algte] TA L.
S} Qhsths HolA] oleigt o)REe] Hg woks W =
2 @Ik off3t Welol M 17} HALjof Amijols

AR oA W AL AlleAo| = WA 250] HojAg Vs

1) Case concerning the Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) (©]3},
HALof AlieAfo/= ALH)

AAtol= FoFt 9 28 fAE £3ete 232 Aozt F-Ustt) s
G AL AleAte] E7F BT F7) & A “”XIEH Aga7} o5 Adet
< PRI ol Foke WAkEo] G AAIGol fle Aol =5 AHE
7Fs/3E wiAlshE AR siAEH, AlleAlol= ﬁokol a9 HHE ddds
AR oF= Ao R Hrlehe A 7F Do) (Paola Gaeta (ed), The UN Genocide
Convention: A Commentary (Oxford University Press 2009) pp. 231-232.)
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7pe] FARA LR 2Hgste AAH H=d, A AleAte]

= o geHow AaEA etk A4 T, A o
& A3t 329](due diligence) o2 oHH 3to] 717} AleAto| =
2 A2 Jfele] dEo Ao R IS u|F 4= Q= L (the

capacity to influence effectively)©| l+= —C,’A o3t oI} 2%
HgEchn grel Aotk

SHelF) sl gl S0 Zoby oit sslel 4
oA A= B= olsfiEolA] Ut dE 5o ¥ A= A
= 8k= Marko Milanovi¢-2 A7} E Q1 9I8Fe] Al e, sl Ivt
o= 2419 el7lo] Haure Aelo] 917l S HAE AOR o
A== =7E Gl YIAIsHA] & e ARSI AG7ieEd)

%, ol W7le] UE, A4, FBE Ealle Yole Yol Aluzer
) )57t A AL ofulste, S e} sliel gl 7
oA JNEFE FEdt=

ol2]gh oA 8ol thet =0)= T2 A9 A Hof thgt
]| Aol gt FAloll 7|¥tshe 42| Edl(spatial model)ﬂr
914 Hdl(personal model)S FAI S 2 o]F oA gtk HA=
dYoFe] Gaf=o]l 54 Hf Aol damzlolar vkl Exﬂ
(effective overall control) S YA -9 FAI=2] QAL 7} o3
Ao A= Al AgErhs RA2A IC], 13 1A T4(European
Court of Human Rights, ©]3} ECtHR), A|WZ] -2 A 9H3]

o

3) Marko Milanovi¢, Extraterritorial Application of Human Rights Treaties: Law, Principles,
and Policy (Oxford University Press), p. 8.

4) Joana Abrisketa and Maria Nagore Casas, “Extraterritorial Application of Human Rights
Treaties,” Oxford Bibliographies, 28 April 2016 <https://www.oxfordbibliographies.com/
display/document/0bo-9780199796953/0bo-9780199796953-0136.xml> (F<4:<: 2024.
12.20.)
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(Human Rights Committee, ©|5} HRC) 59| oA 1 A==
Aol fitks) A= Feoke] "Ak=o] oA Z-gshe Hig
= &8l Gl = ZNlolA ARt 9 FA(authority and control)
FAret= A5 G w7HeF AN Afelof] FoRt o7t A8t
JAolct olggt S <t ECtHRE] T oflA] =%
Z|qF HRC, 1582|994 3] (Committee Against Torture), 1]~ QU
$] ¥ 3] (Inter-American Commission on Human Rights) 5-2] &5 ]|
A= e Qleks

ol Aol L2 20079 Aol olu] QI o efAg-o] B
A el 3k sk ECtHR O] 19959 Loizidou v. Turkey AR 0] L2
o]%o|n, o]3of| %= ECtHR®] 2001d Bankovi¢ and Others v Belgium
and Others A7 3} 1ICJ2] 2004 Legal Consequences of the Construction
of a Wall in the Occupied Palestinian Territory #3725 2] oA o]&
3 o] Selel Agol ik v, S Al7]el Qe ool
$9) E 0 AREOT AL Yoy RAS G 0w
7}=]+= ECtHR®] 2011 Al-Skeini and Others v UK A}F7 o] olth.
webA] S5 AL AR 9z HEE] AL Holw

e e o ro

5) European Court of Human Rights, Case of Loizidou v. Turkey (Preliminary Objections),
Application no. 15318/89, Judgment, 23 March 1995, paras. 62-64; Legal Consequences
of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion,
ICJ. Reports 2004, p.136, para. 111; Human Rights Committee, Concluding
observations, Israel, UN Doc. CCPR/C/70/Add. 93, 18 August 1998, para. 10.
European Court of Human Rights, Al-Skeini and Others v. The United Kingdom,
Application no. 55721/07, Judgment, 7 July 2011, paras. 136-137; Human Rights
Committee, General Comment No. 31: Nature of the General Legal Obligation on
States Parties to the Covenant, UN Doc. CCPR/C/21/Rev.1/Add.13 (2004), para. 10;
Committee Against Torture, General Comment No. 2, UN Doc. CAT/C/GC/2, 24
January 2008, para. 16; Coard et al. v. United States, Case No. 10.951, Report No.
109/99, Annual Report of the JACHR 1999, para. 37.
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7) HALoF AimAfo]= ALA, Verbatim Record, CR 2006/16, pp. 15 and 19.
8) HALJo} A imrfo]= ALA, Verbatim Record, CR 2006/34, p.7.
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9) Alice Ollino, “The ‘capacity-impact’ model of jurisdiction and its implications for
States’ positive human rights obligations,” QIL, Zoom-in 82 (2021), p. 82.
10) Luciano Pezzano, “The Obligation to Prevent Genocide in South Africa v. Israel:
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A7lH wAHOR ThRox gtk AR <9
Hat S ol ket Zol Aok 4 Stk 4, b 2
ol AR, “TACIURS PATE] o9l AR B
ofulsh 277 QATAE FHOR AAAT A A1 (2021)

e AT oA o] T3t 99| ot =]

o} 7+o] 20079 1CJ9] TAJo] 7)23t B =o)7h A
[e]
O

1=

HollA sk 7407} 4
I T
% ogolis AW, A AURCke] A 9] Bef-oe)
28 7Ps Aol e QAubd 1A elebist 4343 (01n)o] Q1
ZoF 192 gof Tjgt AFAQl =0)S ok u} ik FHut of
7% Aol = okl gt =0l Ftobr] ojgitt. of 9folw
QA Fe] A A gol et =ovt kA 719le] AU et
oA TFRol ] YEHOE o4, “TA AT F7he] e
A QW ol Folwsl A2y A3E (2021)0] glom, olzet
o7t B4R o] lof FHRE AAEE AT o
ul, “QIROPAF 31 Tl o)5te] elelal o] e A A
£ A6sz024)0] Gtk o] FelH o] et =07} Ggol=
273 1 47k I Aele, AmAtolS Foke FAMOR g

roe A8 glokn B3 4 Ak
3 Aol S Fopye] o)RE QonE %ﬂs}% Aol e
Febel sl of 2ol ol22 HA| AR BN BAZA

Finally a Duty with Global Scope?,” EJIL: Talkl, 4 January 2024
<https://www.ejiltalk.org/the-obligation-to-prevent-genocide-in-south-africa-v-israel-
finally-a-duty-with-global-scope/> (F4Y: 2026.02.20.)
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AYGene] B9 A2z AN GAl LS YA ofF
ofgttt. 1Al of2|jt o= dntAler Qo Fo] o9l O]
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11) Milanovié, supate note 3, p. 12.
12) Frédéric Mégret, “Nature of Obligations,” in Daniel Moeckli et al. (ed), International
Human Rights Law (Oxford University Press, 2018), p. 98.
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3o} I7F i AFAe A Aol = A oj50] ool n gof tha

W Qe ARsHAEA Bt gk B4, ol 1G]

o]
T S Qlelie] 9olAg ol zef nlFo] Hagth o

3
sEoR SheE T AEA mdo| vl BASHE Ak A o
o2l go] g Am HwE| Eolul 7% Ao o] &
HHs e EATE ofefst AT Ao} Ao E KA S
Azwar ® okhe} sy A QAR oloj 8 2o ulFo] &
Aoz olsshzy] 7]eid Aolch

13) Wiliam A. Schabas, “Convention for the Prevention and Punishment of the Crime
of Genocide,” United Nations Audiovisual Library of International Law (United
Nations, 2008), p. 4.
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1. BAUol AiAjols AR

1. AMHQ| HiA

g AP AR o] AlleAto]= oo whef ThAf=o] T
7ol A RS 754 0] Qs AllAlo|EE WA 957} Q)
= AR A WA AR, R AR siAlRhs S A A A
SollA AT Rl QX2 BAUof, ARotElol, npA| =Y o},
EHYLE, Al=H]of &zHYole] 67 33l ® 4 E o] 33l
o, AZnjote} EHUIRE A&t F3=E0 SHsHHEA 4l
g AHEEUACE BAYoks 5YE At oy 33l F skt
219924 49 SUERE AH S-S AAFch oo vists 1
él%OP W AlzrjobA] FHlEe] BALol Wf Al=H]|o} F8k=¢l &

27F 33 S AARAL HAuol oo At Fgof thsf

101' nlo i

Aol $AZ LAk ol 19954 73 *EﬂHIJXP theta
of MR, 22 3 129 Mok, ARotelof, AL ZHo] Hlo]

Bl FAJ(Dayton Agreement on Implementing the Federation of Bosnia
and Herzegovina)o] AZAEAA BAUol WL F45 ik
olg|3t ZA| A A viA ZollA], 1993 3Y 209 HAUop= Al
f3 ao] AwAfol= ool ofng oisirty 4t o
T @orel BRI R A9z} IC 47 Alsex A1l ZA st
o] 1CJo 248 A7|SHALE AwAol= Hef Aozt Hote] o
A, A& E= oY wRTE Alofsr 1he] A4S 10| SlFehes

14) HALJo} FiAFo]= K1A Judgment, IC] Reports 2007 (©/3); 2007 4 EoF #HZ),
p- 43, para. 235.

15) HALjof Zi-kfo]= K17 Application of the Republic of Bosnian and Herzegovina
(20 March 1993), paras. 88-89.
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TAZE EAY ok Alfalv) AlleAlo] £ ?‘3‘-1.‘: AlzE 55?2%?} Oﬂ
2 S IRtk =R o w10 58] AGalE oyt Al
o] BAIE = BHAaYol Y9 ﬂﬂ‘ﬂ(agentS) o = surrogateS)
AR A ((para)military) 3 91 ol (militia forces) & %311 Xﬂlr:*POl
71 vrAgitk . akgichly) ARere] Akl o] Ad Zolaf
= A5 LYste], Hayoks F Ao A2 A4S Tl 2
Yol frlsof tigt AleAtol 5 ST A & 24k
AlleAte] = FoF Al AlleAlo] =7F A4} B Folm, ThA
=2 o5 WASkAL AT F7} SS WA wheba] ok
A AlleAto] =5 WAL AHT = 7|9 oo F&5H
ot A FH ol tiet =ol& A= & Wiliam Shabas7} OJ_T}@— Ho}
o), FokE Aol EE Asr] 93k Mo oS
A|gE19) W] o) 5e} B sA= Az oo HrhE OJT}OI fom,
HoFe] A HJA| a2l S AR 24T o= 3l
TAE Al =tk SRR s AR oA Fef ATt
=ot Alele) A4S Sl EHAL WA o] Weler 44
FAH oz AR HH oz thRox|A =Yk
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16) 2007 HoF #-Z, p. 43, para. 64.

17) HALjo} Xi-kfo]= K17, Application of the Republic of Bosnian and Herzegovina
(20 March 1993), para 20.

18) HAvjof A= Afo]= ALA Request for the Indication of Provisional Measures of
Protection Submitted by the Government of the Republic of Bosnia and Herzegovina
(20 March 1993); Request for the Indication of Provisional Measures of Protection
Submitted by the Government of the Republic of Bosnia and Herzegovina (27 July
1993).

19) Al=Ate]= FofF A4z, A5x, Al

20) William Schabas, Genocide in international law: the crime of crimes (Cambridge
University Press, 2009, 2" ed), p- 8L
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4 A7)0 whet 19959 69 269 AlGas Al
ek Al ®ayob ARgte] WiHe] st
of Alozo] whE =AIA FAol sigstAl e
u, AR ofelst BAY YAt ohehs e HRck
olo] thall AuAL ok A1z sty Tele x| &aldct <
A, Az dofo] 54 430l B Agelx WA AAls

ofJut A-Q =)l [FASIA &Fou FHr|eb ;ﬂ/\]% _?__E_é]_x] o1 7|

ol

£ ARt deofe] giitd 20| g4 AE 7L A WE=
= th?

OfO1A, 19514 s Apol= §OF 28 AFZIOA AreAfolS Hop
of thut BHE BT PR AFHIAL HTAL Aol
S POR Rl AleAto|SE A W YT At
L owg wojFe, Foke] |k UL Weby o glolw ke
Fs3u, Awealo] ol tigh vt o= iE ARE Y] 9

5t gelo] Bl oAt vl 9tk ATAL o|gdt o] 7

T -0

21) HAvjo} R Afoj= X}EA, Preliminary Objections, Judgment, IC] Reports 1996,
p.595 (03} 19961 2= G 7-Z), para. 30.

22) 19964 {ZZ 3 #-Z para. 31.

23) Ibid., para 31.

24) Ibid., para 31.

25) Reservations to the Convention on Genocide, Advisory Opinion, IC] Reports 1951,
p. 15, p. 23.
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AR YTk ol HoF YAto] ThE BE YRS ATl ol
3 o)5g Hestths ofu|w, ofejgt o)Rg o]yt 2
Apol] SRRl ] obe-g kT 58] Aukdi ole Ryt A
A18] ARl g oleti shelsin] g ool Wels xok A
2 o] g Aot

=2

3. 2ot o

ol ATl ok T A A0) Rt gejxoz 4
sheA] ethe A4S B8 WAARTh 94 Agat Aol
S AT Rt AU YT} Aol e RSN, of
5 o s THEE 52 ofeks QA Hck ®
3 Agkit Aol 2] A3 o] AtAfelS ool 7]o]

SHTHs HE QASHEAE, WA o5 A oRel W Exjs
o, A9 o)fe] BHHAY I T4 QA 715G 4 ok B
k2

Sg Aol w4t B4 Aol = Apolo] S
QE317] gl Ak 94 Aol = W] ofe] HAE 74

26) 19964 {1 &% 3 #Z, para. 31

27) John Heieck, “Rohingya Symposium: Judicial Intervention and the Duty to Prevent
Genocide in the Rohingya Genocide Case-The Role of Obligatio Erga Omnes and
Nouvelle Protection Diplomatique,” OpinioJuris, 25 August 2020 <https://opiniojuris.org/
2020/08/25/rohingya-symposium-judicial-intervention-and-the-duty-to-prevent-genoci
de-in-the-rohingya-genocide-case-the-role-of-obligatio-erga-omnes-and-nouvelle-prote
ction-diplomatique/> (Fq<Y: 2024.12.23.)

28) 20074 EHOF #-Z para. 425.

29) Ibid., paras. 426-427.
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sholeh. Awkats Aol = W) )7} 89] oj5io]x] A ofx
Zhesi, S Aol Ao YL T IR ol
= Ao] ohyeta MAHTE ©5le), GAY o gt o A
Aol =8 HAE] Sl A0 E ol Kl BE 2S£
k= Aoleka ST Wby S AAlel = WAjeks &

2.8 AakA] Rk, A Y3 oA ol 37| I3t
BE XS FUck olefat oF SO T v} WYL
5 gtk Ay ol st Welel A ATkt 7t A
o2 WAT ©)RE AR olBPA o5 Brtsh] 913
AR 29 712S B oo} Sk Awsteleh utebAl Amat
4o B A9l 3t B4 o}k ohd Aol =8 A E A
Qo] Fo AupHOm G 1] 4 9l S2(the capacity to

influence effectively)ol] ZA3BI FAl=ro] 54 AeAto]=of tfisf
WA Y5 FEst=AE wdslof ghrhar AAIRIch E3h o]t
FEE AR @R o H7F 2k A2 A A, g =7F et
el = dRRF ko] AA A foff BA E Ve BE FFO H

Aol whet geprivhal QEleh Audie =7ke 9k
g YArb T2 WE 7ol SsiA e H7E ook shw, 2} =719
s 52 Alleatol= fIRol A3t At s 2|9 2] AlgtEol
gt E4 WA O B @A met debd 4= Qlrkal A

30) Ibid., para. 430.
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ARk 2 T A QA AXehA gherha sty
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Th39 3 Tomka TAHS Aol FoF ALzl weh gARHE

A5 49 Hrol A VAN WASPAL 57 QB 49 BEL 5
Aste W9l el elolH AR Awitol =S PAT o
7h glom, olefdh ol 43 G oAl AEE Awato] EE

HAIE oo F7bel Aloleka WHTh Skotnikov THALE Ak

31) Ibid., para. 438.
32) Ibid., para. 461.
33) 20074 Z9F #Z, Separate Opinion of Judge Tomka, paras. 63-65.
34) Ibid.,, para. 67.
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35) 20074 29} #-Z, Declaration of Judge Skotnikov, p.340.
36) Marko Milanovi¢, supra note 3, p.137.
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commentaries, Article 3, Commentary, para. 7.



=, Qo ukE HE WSk AWshy] 98 FAksle] dols
ukedsls Aow ok 4 QAT
olAE, Ak AzkE AW Aalo] it oFe Aol AP B

S3ke Ao A ek ohdzl T AR AR SRk

Asfof o= Foigt = A Mol sjgoty]E Fhot. ofeigt wetol
A, Al atol E9F 2 FeRREdt W] tejre Kt 22Q
sfiAjo] g2l AA|7F Tk wabAl, Aol = A] ofFo] ool
Qof I3t 12 AL 7152 F2HT} u)e SAskR| Ul 1 AL
tgo] SAAREZE drjA oz & e WHEhs HolA 2

Qe 4
2] 8| Ho] golE FhsAol gl Aol

=

F_

=AY

2L 1Q7F AL} Aol = AP AAbolE ]
ool go] ta) AT AU AR} g2 vl
BASG) HALop Aol E A AAA G BAT
Ao AAtol= W] ool oloj2| gol Tt £0I8 AL
22J50] 9] g o] 2ol v]Zof olahirk. B4

@01 44 w9 9 LA el felg
. )

oI5

= el
102 H
7}



H=AOIE X| 229 HoIXZ 35

o JefAgole 282 = e ARt 53] avEoR o
Fe v T o] 29 TN oF WES AEshe
*F‘lElh [0 LAt AllAte|= W] o] HeE dA o)
© A2 o UgT o] A8 The S Esdthe Tl
A714 # Aot 3 7ol A3A| Ato]o] gafoll TR AR A
A meEp 1ol e] HeE AT RN H7ke} QIS ©X]
ARl Adae] wreda AAES sk dl duidthes Blae
753t
SEAEF o] @@ Hlgho] 2 AltAlo]= W] oFe] JelHgo] IC]
7b S)49a et o] A o R WA s AS
otk oz AlieAlol= HHA| o]xte] A9 EA WA w0l
m o]Z 9% TR UEFL HFFTH HolA 7]
o] H§H ofete] Apo] uls) YA A AE7} u]w
o514 WolEo]d 7HsAlo] 917] ujEolck. kAl FES Hhoh
4 wae WA W AT BiE qluelRe] e whea
sixtete] BATH AANE WA SHX) itk EFE AAfo]
WA ol SA 2EA ARl e oRehs SuE g,
o];qaq §l- o].—,g]_/]_'__,] 039]7(4 XLQ_H%HE EE]- /\I;é_[_ig‘
37] olaAl thdt FA1A HS Hol AE o)io] AA 1
L o|Eo] AAH R HeHxr

2= o 7]of5tn o248
Ho

Y
flo

ol
o
4

al

2o
X
rHd
rE

1r1 B 2 o
Iﬁoljo

12 K

%n{orm_&ma’hmﬁ

bl

fu
ik
o
ofs
o
rr
fin}
2
1
1

o [
rO
bt
=2
T
ot
™
1o
ol
N
a0
2l
nE
=2
rJ
o
N
2



36 QIHEHHE XM36=(2026H)

19441 AlleAto]=hs WE7E YHELL, I SoHEERRo R Q1)
SAAE] AA7E g HEHE A2 AYRZolE o= oE
dolle ofds] whAysta ok J1efal e HEH e WAE 97 9

o W tha WeHem of nHEys 7ML Sl 1J9
2007 4 ol & ojgleh & AAH A |7t o] Foix|A] ¢kaL QL
© Aotk o3t o Wl EEAL o= F7PL ojudt
H*HWPXI OHE* —JT% st ZAIE "elr] o HA vEm,

S 5 QlTh AleAtel=
A7 FAAE O] SR 7R U5 el WA oo W ele] ¥
Tk of2g Helo
Fo 0 =25 9
Faat gk



H=AOIE YX| 229 HoIXE 37

ALSA, AP Fak=ro] o] Qo ‘wPo] oJu|el Zat A
, TQlEATL A4 Als, 2021
uhagl, “QIEROFA) 3 TR HolHgof gt A, THAIREE,

Frédéric Mégret, “Nature of Obligations,” in Daniel Moeckli et al. (ed),
International Human Rights Law, Oxford University Press, 2018.

Jorge E. Vintales, “A Human Rights Approach to Extraterritorial Environmental
Protection? An Assessment,” in Nehal Bhuta (ed.), The Frontiers of
Human Rights, Oxford University Press, 2016.

Maria Monnheimer, Due Diligence Obligations in International Human Rights Law,
Cambridge University Press, 2021.

Marko Milanovi¢, Extraterritorial Application of Human Rights Treaties: Law,
Principles, and Policy, Oxford University Press.

Paola Gaeta (ed), The UN Genocide Convention: A Commentary, Oxford University
Press 2009.

Stefan Somers, The European Convention on Human Rights as an Instrument of
Tort Law, Intersentia, 2018.

William Schabas, Genocide in international law: the crime of crimes, Cambridge

University Press, 2009, 2™ ed.

Alan Boyle, “Human Rights and the Environment: Where Next?,” European



38 QUHYHE M365(2026)

Journal of International Law, Vol. 23, No. 3, 2012.

Alice Ollino, “The ‘capacity-impact’ model of jurisdiction and its implications
for States’ positive human rights obligations,” QIL, Zoom-in 82, 2021.

Antonio Coco and Talita de Souza Dias, “Cyber Due Diligence: A Patchwork
for Protective Obligations in International Law,” European Journal of
International Law, Vol. 32, No. 32, 2021.

Dalia Palombo, “Extraterritorial, Universal, or Transnational Human Rights Law?,”
Israel Law Review, Vol. 56, No. 1, 2022.

Demira Kamchibekova, “State Responsibility for Extraterritorial Human Rights
Violations,” Buffalo Human Rights Law Review, Vol. 13, 2007.

Erik Roxstrom, Mark Gibney and Terje Einarsen, “The Nato Bombing Case
(Bankovic et al. v. Belgium et al.) and the Limits of Western Human
Rights Protection,” Boston University International Law Journal, Vol. 23,
No. 1, 2005.

Yoval Shany, “Taking universality Seriously: A Functional Approach to
Extraterritoriality in International Human Rights Law,” The Law & Ethics
of Human Rights, Vol. 7, No. 1, 2013, pp. 47-71

(=2f]

Convention Against Torture and Other Cruel Inhuman or Degrading Treatment
or Punishment

Convention on the Prevention and Punishment of the Crime of Genocide

(=]

Case concerning the Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro).

Coard et al. v. United States, Case No. 10.951, Report No. 109/99, Annual Report



H=AOIE YX| 229 HoIXZ 39

of the JACHR 1999.

European Court of Human Rights, Al-Skeini and Others v. The United Kingdom,
Application no. 55721/07, Judgment, 7 July 2011.

European Court of Human Rights, Bankovi¢ and Others v Belgium and Others,
Application no. 52207/99, Admissibility Decision, 12 December 2001.

European Court of Human Rights, Case of Loizidou v. Turkey (Preliminary
Objections), Application no. 15318/89, Judgment, 23 March 1995.

European Court of Human Rights, Court, Case of Loizidou v. Turkey, Application
no. 15318/89, Judgment, 18 December 1996.

Inter-American Commission on Human Rights, Armando Alejandre Jr. and Others
v. Republica de Cuba, Decision of 29 September 1999, Case 11.589, Report
No. 86/99.

Inter-American Court of Human Rights, Advisory Opinion OC-23/17 of November
15, 2017 Requested by the Republic of Colombia: The Environment and
Human Rights.

Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, I1.C.J. Reports 2004, p. 136, para. 111.

Reservations to the Convention on Genocide, Advisory Opinion, IC] Reports 1951,
p- 15.

[=H717 Xtz]

Committee Against Torture, General Comment No. 2, UN Doc. CAT/C/GC/2,
24 January 2008.

Committee on Economic, Social and Cultural Rights, General Comment No. 8:
The Relationship between Economic Sanctions and Respect for Economic,
Social and Cultural Rights, UN Doc. E/C.12/1997.

Human Rights Committee, CCPR General Comment No. 36 (Art. 6), UN Doc.
CCPR/C/GC/36, 3 September 2019.

Human Rights Committee, Concluding observations, Israel, UN Doc. CCPR/C/



40 QUHHHE M36E(2026H)

70/Add. 93, 18 August 1998.

Human Rights Committee, General Comment No. 31: Nature of the General Legal
Obligation on States Parties to the Covenant, UN Doc. CCPR/C/21/
Rev.1/Add.13, 2004.

Human Rights Committee, Lilian Celiberti de Casariego v. Uruguay, Decision
of 29 July 1981, Communication No. 56/1979, UN Doc. CCPR/C/13/D/
56/1979.

Human Rights Committee, Lopez Burgos v. Uruguay, UN Doc. CCPR/C/13/D/
52/1979, 1984.

Wiliam A. Schabas, “Convention for the Prevention and Punishment of the Crime
of Genocide,” United Nations Audiovisual Library of International Law,
United Nations, 2008.

[7IERtZ]

Joana Abrisketa and Maria Nagore Casas, “Extraterritorial Application of Human
Rights Treaties,” Oxford Bibliographies, 28 April 2016.
<https://www.oxfordbibliographies.com/display/document/obo-97801997
96953/0b0-9780199796953-0136.xml> (F<Y: 2024.12.20.)

John Heieck, “Rohingya Symposium: Judicial Intervention and the Duty to Prevent
Genocide in the Rohingya Genocide Case-The Role of Obligatio Erga
Omnes and Nouvelle Protection Diplomatique,” OpinioJuris, 25 August
2020. <https://opiniojuris.org/2020/08/25/rohingya-symposium-judicial-in
tervention-and-the-duty-to-prevent-genocide-in-the-rohingya-genocide-
case-the-role-of-obligatio-erga-omnes-and-nouvelle-protection-diplomati
que/> (F4Y: 2024.12.23)

Luciano Pezzano, “The Obligation to Prevent Genocide in South Africa v. Israel:
Finally a Duty with Global Scope?,” EJIL: Talk!, 4 January 2024.
<https://www.ejiltalk.org/the-obligation-to-prevent-genocide-in-south-
africa-v-israel-finally-a-duty-with-global-scope/> (F<-<: 2026.02.20.)



H=AO|E X| 229 HHE 41

Paolo Busco, “Not All that Glitters Is Gold: the Human Rights Committee’s Test
for the Extraterritorial Application of the ICCPR in the Context of Search
and Rescue Operations,” OpinioJuris, 2 March 2021.
<https://opiniojuris.org/2021/03/02/not-all-that-glitters-is-gold-the-huma
n-rights-committees-test-for-the-extraterritorial-application-of-the-iccpr-
in-the-context-of-search-and-rescue-operations/> (F<:Y: 2025.01.28.)

Samantha Besson, “Due Diligence and Extraterritorial Human Rights Obligations
- Mind the Gap!,” ESIL Reflections, Vol.9, No.1, 28 April 2020.
<https://esil-sedi.eu/esil-reflection-due-diligence-and-extraterritorial-hum

an-rights-obligations-mind-the-gap/> (F<Y: 2025.01.23.)



42 QHHHE M365(2026H)

<Abstract>

Extraterritorial Application of the Obligation to

Prevent Genocide
Park Somin*

This study re-examines the interpretation of the extraterritorial
application of the obligation to prevent genocide adopted by the International
Court of Justice(ICJ) in the Bosnian Genocide Case, from the theories
of the extraterritorial application of human rights obligations, particularly
the functional approach. The Genocide Convention, by not imposing clear
territorial limitations, raises several issues for the discussion of the
extraterritorial application of human rights obligations under traditional
spatial and personal models. In this context, the ICJ rendered a judgment
significantly expanding the scope of the extraterritorial application of the
obligation to prevent genocide. This study closely analyzes the preliminary
objections judgment and the judgment on the merits, focusing on the ICJ’s
recognition of the extraterritorial application of the obligation to prevent
genocide based on a state’s capacity to influence. The analysis confirms
that the ICJ’s approach is very similar to the functional approach, confirming
that the criticisms directed at the functional approach are largely applicable
to the obligation to prevent genocide as well. Such efforts to clarify the
extraterritorial scope of the obligation to prevent genocide will contribute
to achieving the prevention of genocide, by delineating their scope of

application in a more concrete manner.

Key Words : obligation to prevent genocide, international court of justice,

extraterritorial application, functional approach
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