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e x| Al wdste] ojugt thE 5AS FAs] siAletE &
L FES AISE W FEalAE ¢t Hoks AS B3] g1 Bt 9l
th. 2018d9] Stomakhin v. Russia T4 FHAAATLE 7= &
° #FS HAHR sk I HAAE AT doll= AFsHA Aok
st @ Ao thet =3t 1S k] ffsto] WA 1S o
AsHA s Asfjof il skt

S ol AR TAE Atamanchuk v, Russia(2020) AFQtFef|A] 101 Atamanchuk
ofA Fite o/\}xi‘ﬂol Heor 7‘1110Z Sakisdl Xl Testr] fJsto] 3TA 9

3
‘:H?'?_P & °H7 | 713 ARS]o A B23F A9 A (necessary in a democratic society)
bt Ao 2 vl o] Yo whE Attt flHA R ST A
Sto A Ao} AE7E S HUFF A0R(FHL] A-HE YukalA] &kt
il AE2A Ut

SHolAAHAL Fo T ‘YAFT B2E o 2 A] Beizaras and
Levickas v. Lithuania (2020)°l|4 F-HAAHF A10X7} 148k= &Y
At A8x7E Ak AMES 25 A7t SEShe A old d
27} A=A ol e ZAIE TA5HA thEQIHE o] ARtelA FR%H
Ao AR S84 AEAPY (Context)2 THofsh=t] W =8-S 7|

SHom, o2 9lste] elFoole] Hagal QAT BAT ol BIA
£ 7zl elRoujol wito] el AR Asxe} PAT AR ¢
shstictn AEAYch SUAAARAL o] TS Bste] Kool
Ste] U2k BACH do Ha A4S that V)4 AN W9l AT
Q5o hat A AT LA AW st el Fotjol P
HEPAES Po ERAY ISR Bag A3 o5E Ny
ahchan AISHTE MR e £FeHe Aol A8l Tt



7441 o) 7dolut AZhRk opje} Aol 43t Aol 717 ool A
o o] DA BEIA £ ol Arhs S U] 2

TR0 : HOES, HaO| AR, HIANOl YA, XHIX|, UFFlo| ey
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I. A&

HLE W (Hate Speech)> EH | 2 H3 ¥ 9o upol =4
o= A7k ofdm Hde At HT WHelo] o] He Ad
7k Rtef @Ol Aol BT Welof o] Hrpw ¢ e
] S oAl FrbelloF & AP A Aot HeRFL
2 QIR FY A9 HF e oY He o ek dende Al
AR e e dede] il tigh ApE 54 ¢2 ffHke
2 F 5 US7P =7 dexdS AAskal oA o] iy
A HsAEs R A=57] o7t A EHE AY7R do 2@
FHO| A, 2]l ZpE G0l Beto] A7lE 4= e oEEolt

HeFd2 Ao G SollA == A2z & Alof of
&2 Hidoln S detde ATEAANA Fefshks A
HF A= AZE o)/dolA 71Tl & & Qlvh A= 2E
o] 2ot dexde] BAE AFs] o9 T = A=Al
e A2 7S A offtE Holdh. w27 AR e
&5 e AS Fderde Y, Zol, T, vol. FAAY, <
T, 5 =4, €% AT 5 AEEY L AL ol

D AEE, ey A AT HA =9, FAAR A5E, 2019, 137,
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° THo] Afs Zask WA 713
A= Aol Ant Fewdol QoA mEole] slRele|el
WA :4?4 B3 A vhge] EAfshs el Sl ASHe!

Ol

AT 7t Eﬂ%‘—lﬂ X ALs) AAlel Fee vlAo] Qe
o 25e A%Hoz G uEolet. ueh Yoo o
b AR, B8] WA Bl EH] Agets Fast 7
2| e} ol ot e o] T 7+ HATE AFSHA o
o Ao Fhe}.

AN HY oA R A= BE HEJIHEES TR -
e Bk dlof glolA] R 2EAel Helw BEEL 9o
olelgt ol HA] Aol vt Age delzo|n, 1
271 shaate, 1 7ol dabo] HTt. olelgt Alztel Tafod,
UN 2] $¥3](The Human Rights Committee)+= Aot o]-5-7} QL
GehE 1 Akl U ARE $1Fe] whmel A oF T )

l—-\l

ot

(¢]

2 A%, FAAANN) B - o AT AV Badl o Be A
7} "@astrl o) HekdTt A32E A1E, 2021, 1179,

3) dexd 2E 249, "goxd f2E", 7RI, 2019,

4) Office of the High Commissioner for Human Rights, General Comment No. 10:

Freedom of expression (Art. 19) : 29/06/1983. CCPR General Comment No. 10,



W 1 AAE Ak FHEY Aol ek Algke] ol eH A
AR gl Y24 Helof I3 =A| - 2F(International Covenant on
Civil and Political Rights) A|1935) A|38}to] 7| A=) Qo Z7}=
wgol ofa) e, eele] Ael Ei Bue 253 )
g BES] flete] ag Folut A9Z Aol e
B AR 4 Ak T ATe) AREA TA U, 25
S EL xe 58 RAo) A49E AU WA LT 4 3
o, ol2Rt A FA| S Sk i AMTTE SRRl wRt <
SAY T3 #HY ARE AR} Sl w7E FERO

=
3 A HA FA(European Court of Human Rights)+= 3£ & 2] 25
u

—

.

£ Y509 EAAQ 76t 5 = 7heskal, 11 ARAIRE W&
2 FHelHFE(Convention for the Protection of Human Rights

and Fundamental Freedoms) A|10Z7D o)A A S} &2 =RojA=

(General Comments) 4.
5) AlRIA 2 HxA o BsE At (International Covenant on Civil and
Political Rights)

A9z AF. 2 AR MR ofysia i 7H dEE 7
XﬂZ“ﬂ HE AR 299 ARl it AEE 7Hth o] dEl= R, AW

= U, e FH Ee AR ddske 7Ee] S 56}04 %78‘011 A
flo] WE FR0) el A4k 27eka Aosty] Adshs A4S meic
A5 o = A2l % ele] Papols SuT ojet Adle] e,
wepA 22t fe]o) YAk DA AR wE 4 Qo ok, O AlEe W
Boll oJste] FAHIL EJF thy ARFe flste] Bt ot dET)

(@ BRI e 2= A8 EF

(b) =70t k= FFAAN B FEHA = TEO HG
A/67/357, Report of the Special Rapporteur on the promotion and protection of
the right to freedom of opinion and expression, 07/09/2012, 41 T2} Z=;
A/HRC/29/32, Report of the Special Rapporteur on the promotion and protection

6

NP

of the right to freedom of opinion and expression, David Kaye, 22/05/2015,
Paragraphs 32-35.
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of oL FeHEH B TAAWY SN HY LB 717
3 A B 5, fAAAYF Sel A 1 o)t o B o] Roly]
T Qe FHABABLIL R FORAB T FORAY o
Aol 3 o] 2714 4, & oRAY e YAY 4
2 Fomde] YT BUE Y A

1. IHUHE StAS] =2

=24 o1 ¥l (International Human Rights Law) lof|A] & @ F 3o
Be sk PAHC P e AL 44 gk 1997d

oF FaEste] 1S WA 9 Aol wAgle] AR 9 AME ks
A58 BIG of 27h W, el B sk ALKl dha 271l
A MAES FAsE e okt

2, olefat A-o] Aol oj5el Aelo] wpEm, WE oJste] Y,
Shehs, QR AR oIt B obd, FAA L WA WA, B
=eo] BE, ehole] polut Uelo] B, wjdee] Qe guel g7 ),
i ARl Ak 3 fAE flstel AN s 94
27, Aok Ex o] WA & 4 gk



ol ol i}tgﬂ qojs Zadn Qe 4%, EHe AR
L ey AgEos 4" & gl Wevk opug, ke o
2 AL 55T R EAY A4S Hlw Fsjok st
AN BN B AHfot FomAT Bt AT
AAZ S Qid, oS Sof, A W gxA Aelo] wat
A ok A2020 AL A 1T ofwst AT HE
o ofstel FAHckT FAFT Qlon], B2 Mg A,
AN EE Zelo] ABo] B WEA, AFA B FiH FO

9l
3= W gl olste] FAET sl ek Aok A2akt
Bedsto] gallolPolAFB]I0 20 o} A 7| A (Hatred and Hostility)
& A deboll Thet Aot ela wigte A el A, A, et
=2 ‘IFH(advocacy)+= HLEHL] ol st %$§ R4k Res

2 2238 o)x 7 ‘A% (incitement)-& 2}

(i

8) Council of Europe Committee of Ministers, Appendix to Recommendation No.
R(©7) 20 of the Committee of Ministers to Member States on ‘Hate Speech”
(Adopted by the Committee of Ministers on 30 October 1997 at the 607th
meeting of the Ministers’ Deputies, Scope.

9) International Covenant on Civil and Political Rights, Article 20
1. Any propaganda for war shall be prohibited by law.

2. Any advocacy of national, racial or religious hatred that constitutes incitement
to discrimination, hostility or violence shall be prohibited by law.

10) Human Rights Council, Annual report of the United Nations High Commissioner
for Human Rights, A/HRC/22/17/Add 4, 11 January 2013,
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11) International Covenant on Civil and Political Rights, Article 19

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include
freeedom to seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art,
or through any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries
with it special duties and responsibilities. It may therefore be subject to
certain restrictions, but these shall only be such as are provided by law and
are necessary:

(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public order, or of public
health or morals,
12

-

International Convention on the Elimination of All Forms of Racial Discrimination,
Article 4

State Parties condemn all propaganda and all organizations which are based
on ideas or theories of superiority of one race or group of persons of one colour
or ethnic origin, or which attempt to justify or promote racial hatred and
13) Human Rights Council, Annual report of the United Nations High Commissioner
for Human Rights, A/HRC/22/17/Add 4, 11 January 2013, 34 T =
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ojusli AL AR ofUrh. Frl= BomAo| tatate] 54
P2 o 2 9lon], o] ALoE Fels] L7} Fomwd| e

st Elet AU A2 v o] ¥Z|(The Principle of Pro-
portionality) & {|WIS}A] orofol 3ttt F- A TAE 20061 9]
Erbakan 8| (Erbakan v, Turkey)!9E& E35}o] o]2|st 3HA|9] Q.
A A=kl ok e AFES Bedt 2R it #Et

0| F95t7] "ol =7t ‘F¥-8(intolerance) of] AT 3

Ast, 4%, AelsAL APetehe mE dee] BRS A

TR

14) European Court of Human Rights, Handyside v. United Kingdom, Judgement of
07 December 1976, Application no. 5493/72, Paragraph 49.

15) European Court of Human Rights, Erbakan v. Turkey, Judgement of 06 July 20006,
Application no. 59405/00.
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Ad mjE] o = AL, olefRt Al o =27 Rk
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160) d 9 71E4 Ao B w3t fHEt A 102 =
17) European Court of Human Rights, Stomakhin v. Russia, Judgement of 09 May
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sl e webd ghaolA] Zhal A4E el Haolth %, &
HAHF A7z (82 FANWE A8t £A7F He
FondS FHAAF L All0x (EH AP B H A A
AL, oI5 S0, RHrtiF2] E2 28I delE AREQI Pavel
Ivanov v, Russia TH|190)| A FHAHATAE ‘H-E Hsl 2 2}
= A](tolerance, peace and non-discrimination) @} 72 “F ko] 7|2

7} (fundamental values of the Convention) & 74 =V

07, Q1%H Yozt Ees MBshe Aeke fHluge A
RS M8 4+ YO SEA, MRy EUER s 7]
a8 BT SUNUYF A0 B5E W 4 Gk o1
ZF3Hinadmissible) A7d& 3 v} v Eeh A TAE 2
FAY, BRIAE B, olaT FES, W] U oS 3

2018, Paragraph 117,

1) fEAARF AR G2l G0l Hok Bl ot FAE 7k A
2 Afglo] of Heobo] AE W2 W AFFE TaslAL, EE o Hobo] 7
e W9l oo A AL BHOR s Bl FASAY SuT

Ao)2 AL Aow SARA ohsit

19) European Court of Human Rights, Pavel Ivanov v. Russia, Judgement of 18

December 1996, Paragraph 1.
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7] o, ol rho| A v YR(The Principle of Proportionality)
L wpoleh of Wl AE S8 oo g
(balancing)ol] F2F of2] 712 8450 TelEc) dg So] 2015
|| w1 Perincek v Switzerland20 0] A FHJAAA| T4 = 0]
YT BAT R4S 3, B T WP L W A

(context)', 9l& 501, JAHE FAZ E= ALRJA v o] A=A o
]

w

L VB, BE, F0, Pee AL a8 A
52 AP o] Wo EAY W (coneny'o] EFhH A
o2 FEstEon, MM, Fo Ed W] WA form) T 19
o do mHo] AYA Ex HHoR 54 25 B sl
oo} 7hsAel QA & AES I ol AleklA FHelel
Qo] ofzm|Uolel Ak shakut TAH AML o WS} el
FoE olo]d 4 Gt WA £ WAL WA W AL A%
AAe] o FEG 2914 AR} OB AR ST K
B 4 ol A9 oloh 2o WA o] Adel B 4 gl
BEQ1Y B AFE AASH: A0 WA Atsle] Wasiy
e zAo|nE, 29147} Fok A0S SR AR AR U]
ek

20

=

European Court of Human Rights, Perincek v. Switzerland, Judgement of 15
October 2015.
21) &9] #4, Paragraphs 127-130.
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22) European Court of Human Rights, Peringcek v. Switzerland, Judgement of 15
October 2015,
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Levickas v, Lithuania (2020)& A7
o) 21z WeolA Bo wAT mA %
SA, olelst g

3 2
2 2= 9le) Fo WA A ANHES AR
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M. Fe3do] s} el e o
Atamanchuk v. Russia(2020)

o] AL SHAdHA AL 2020 ¢l Atamanchuk v.
Russia®] AR A, GARRRS] 327, 8 9 2 AAREE =9t
ot 53] gAlopd o] Al FHAAAEATE 2R AGE A
get= AMHRE AAsHA siAskaL, S3] £ ARE ARl
A ZA FARA AHE 51-80HA] T 719 H|of 4] Hlof
U dexdo] tisto] FAsHA d-SsHlths YRS HolFe= o
Q2] | sFstr| witol Fa3 A= FrpaL Qo

1. AR 2A & SAKe =

8318l Aamanchuk2 AEARS 1R ARY7ER Al ARl

23) B $3 A% FARE Do), yEE, dni, S, shenjol, 2opo},
S ARl ek W71, Bt Al |, 25l G2ublo}
Sauol, ofdalE, ol AEol, 2AEzol, ofgkzlol, AF, Azoteol,
Nmes zeEy, EE, mgs wUs, 900 & AFOR Ko}
L gel o3 HURe ohth el ekt 1989 58 fclAHCHE
H|E3HAL, ofofl wheh FE QIEA T A 2Alote] TRt 31 WA A7t
20020 YA =HAct (Russia and the European Court of Human Rights,
https://www. stji.org/en/echr/russia/, TpA2F B 2022, 02, 23)
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HlE AR 2% QIES] Bato] Tfe M B B, o] 2
o] FFele HeAel Ad WESo] Waeh wlsle] glow,
Aol o] Uehs gopsteln attheA 15e 150 ofubael
Ayzpol upeh e, s, Z7bska, ol -

AR Aolek2ieka Aéstgic BTle]

HlEAGh A% NIHES O R o 49lS HESH: e X

==

Fulo] 91X ke ATLS Aplo] A AR AR hgo]
Zoot Aele] A%, UF, o], B4 R FuA Ay 275t
A EL B4 250 S5He AYSC] Qi 2UHS BERG
TR9'E ol 7] AE 9w, HAjoF WAL FTeolA] 5000 F2 4
ool WEea 2dgre] AEeloRAe] 44 HA2 HTsheich

ofef AU '%I @A o] ARREe] HE 7<ﬂ715}‘?1/\1,

2.0] Zx))o]| LAB}] FHAH -,’ET]—(madrmsmble /\} o OH%
toba akskqlet wrek Seoldg o Ali7xo| sjgslA] o}
mol ghekol A fRIAFF A0zo] upet HEFcta sie et

o thet WAL ulEe] A2E guksiA| gpok A

24) “they will start to burn, slaughter, rape, rob and enslave, in line with their
barbaric ideas.” (European Court of Human Rights, Atamanchuk v. Russia,
Judgement of 12 October 2020, Paragraph 8).

25) “inciting hatred and enmity, debasing the human dignity of a person or group
of people on account of their ethnicity, language, origin and religious beliefs”
(9] #4, Paragraph 22).

20) &9 WA, Paragraph 24,
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PAoks fRAURFS FakA] Pokeh AT,
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Holl 4= A(provided by law)ol s3It
| SAl= Fe1o) Q1] £ A{E AlgtskE o]¢t
42 Y 149 F4o] AYAS deAl ofE AAlsteE Aot
A Legitimate Aim). g @AW 1A ERele] A, 2
ARbol A= Bl Alof HISo] obd AlgE2] HElE Hostr] 913t &=
How AYEY S5 AFS AR s AL Sl
% oF7]8k 4= Q1 3l(invidous), Q15 AFHZ Yo 3|

zZ

O
W3] 302 zka j-g-afjof 3} (special vigilance), 1> &

A
=& o Z2 "hS(vigorous reaction)dfof 2 e o, E}elo] ¥
g2 B335y 9t ERo= AorAlo] olAE I PR, 1
27) 9] WA, Paragraph 33.

o

o]
28) ¢Fo] WA Paragraph 35.
9] 4, Paragraph 38,
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i, BAloF FE7E AT = A F2Q ‘EH Y AHS AW
b= A AASHA =T, L ol Aelol A Alw
7]alwo] ‘FHEor olofd 4= Sl ZQ1A|(capable of leading to
violence) &Y SHA] ¢4, AFH o2 Y Ao e S AEst
A Fo] dojup=s gkl QA 7] wimo] Tk
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Beizaras and Levickas v. Lithuania (2020)
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37) European Court of Human Rights, BEIZARAS AND LEVICKAS v. LITHUANIA,
(Application no. 41288/15), Judgement of 14 May 2020, Paragraphs 6-10.
38) ¢ro] WA Paragraph 23,



)

al 2 F+=(shaming and blaming) 3§ %]
SAck. olell wisl, =jFotqot = IS0l Ho]Aake
ki3 73 FCNAE 7258k AR AA| 7 ©
2 doz ukglk ZABvo it Hhlstith Yoyl AR =
& AR A $J3lE 7Hek= 540l
Yal, He Folld A2 o] L8] #AgAel o
R0 FhshArEelA obra WA 23
chL She] FYAARS Sie] sheial ehckn Fgstac
o] ARetoll A faQlBAITAE Ak Fel#h AFAPY (Context)
2 sfopstiod] B w2 /1200, S Sieke elopole
Hadrt QUT BAT ofe BIAE 2k 3 WAl A
= 20164 6¥ 79 QlFAHY E3Hg-of tist /- Y3 (The
European Commission against Racism and Intolerance, ‘ECRI)7}
M 2 Folujoto] B HILA0oTh SiE Rk SAEe
2 gFohfol Rl £pAES Fa AFAHRH Fo RN
AL ofjeh, Baol He 9 oS s 45

=g
-
L, o|=M AapAtge] Hig £Y PE EHshe oY 24

rulm
]
ol
ok
B
5{'1-4
pacs

39) $+9] A, Paragraph 94,

40) The European Commission against Racism and Intolerance, ECRI REPORT ON LI
THUANIA (fifth monitoring cycle), Adopted on 18 March 2016, Published on 7
June 2016, CRI(2016)20, https://rm.coe.int/fifth-report-on-lithuania/16808b587b
(A} BE: 20219 129 319).
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41) ECRI CONCLUSIONS ON THE IMPLEMENTATION OF THE RECOMMENDATIONS
IN RESPECT OF LITHUANIA SUBJECT TO INTERIM FOLLOW-UP, Adopted on 3
April 2019, Published on 6 June 2019, CRI(2019)25, https://rm.coe int/interim-
follow-up-conclusions-on-lithuania-Sth-monitoring-cycle-/168094ce17 (apx]2} &
Y 20219 129 319).

42) 9Fo] w4, Paragraph 62

43) 9o oA, Paragraph 63,

44) FRA — European Union Agency for Fundamental Rights, EU LGBT survey Europe
an Union lesbian, gay, bisexual and transgender survey: Results at a glance, Luxe
mbourg: Publications Office of the European Union, 2013, https://fra.europa.eu/
sites/default/files/eu-lgbt-survey-results-at-a-glance_en pdf (W}A]=} HMEA: 2021
| 129 319).
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50) ‘A picture of a same-sex kiss on Facebook wreaks havoc: Beizaras and Levickas
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51) Tonny Raymond Kirabira, Elements of aggravation in ICC sentencing: victim
centred perspectives, Amsterdam Law Forum, 6 Jul 2021, pp.25-42.
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and D. R. Cameron (eds.) CANADA in the World: Comparative Perspectives on
the Canadian Constitution, Cambridge, 2017, pp.141-142.
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<Abstract>

Hate Speech: Freedom of Expression

and non-discrimination

- Analysis on the recent case-law of
the European Court of Human Rights -

Hyun Jung Lee*

It is difficult to set specific standards to exactly define the relationship
between freedom of expression and hate speech. Empirically, hate speech
is related to the intimate identity of individuals. In particular, it is not
easy to find specific harms of hate speech, which makes it difficult to
regulate it by law. Under international human rights law, freedom of
expression is regarded as a fundamental right to the enjoyment of all other
human rights, and for this reason restrictions on freedom of expression
are narrowly interpreted. In the ECtHR case of ‘Atamanchuk v. Russia
(2020),” a three-step review was conducted to determine whether or not
the criminal punishment imposed on the applicant Atamanchuk violated
Article 10 of the Convention. The first step is to determine whether the
restrictions are ‘provided by law.” The second step is to examine whether
the aim of the Criminal Act provision can be considered as ‘legitimate.’
The third step is to determine whether the infringement of the applicant’s
freedom of expression by criminal punishment is considered as ‘necessary
in a democratic society.” The European Court of Human Rights concluded
that the Russian government did not violate Article 10 (Freedom of

Expression) of the European Convention. In the case of ‘Beizaras and

* Dr. jur. Attorney at law, Wiss. Mitarbeiterin bei Prof. Dr. Jan Sieckmann,
Friedrich Alexander University.



Levickas v. Lithuania (2020),” the European Court of Human Rights referred
to several reports on LGBTI human rights in Lithuania, and found that
the Lithuanian authorities’ refusal to prosecute those who wrote serious
homophobic expressions violated Article 8 in conjunction with Article 14.
Furthermore, the Lithuanian authorities have positive obligations to protect
LGBTI people from perpetrators of hate speech. Democracy respects
diversity, and the judgment of the European Court of Human Rights shows
that the opinions and ideas of the minority should be respected equally

with those of the majority.

Key Words : Hate Speech, Freedom of Expression, Principle of Proportionality,

Anti-Discrimination, Pluralism of Democracy






