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<Abstract>

Preferential collection authority
of development charges and property rights

- A review of the 2013Hun-Bal91,
2014Hun-Ba473 (consolided), June 30, 2016 -

KIM, CHAM*

Development charges were introduced in the “Restitution Of Development
Gains Act” enacted on December 30, 1989 as a means of restraining real
estate speculation by recovering some of the abnormal value increases caused
by development projects. However, there was controversy over the legal
character of the development charges regarding the relationship with the
land excess-profits tax introduced together and the application of the
“Framework Act on the Management of Charges” enacted on December
31, 2001. Meanwhile, the revised Restitution of Development Gains Act
on December 26, 2002 recognized the preferential collection authority of
the development charges, such as taxes, to contribute to securing national
finances. But if its disclosure is not made properly, the security right holders
or other creditors may suffer unforeseen damage. The 2013Hun-Bal9l,
2014Hun-Ba473(consolided) on June 30, 2016 is a decision that judged
the legal character of the development charges and whether the preferential
collection authority of development charges could be constitutionally
justified.

In this decision, the court opinion judged that the development charges

are a “substantial tax”, and —under the premise that the preferential collection

* Constitutional Rapporteur Judge, Constitutional Court of Korea
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authority of development charges itself was constitutional— that “payment
notice date”, the standard time for recognizeing the preferential collection
authority of development charges, was reasonably stipulated. On the other
hand, the dissenting opinion judged the development charges to be a “special
charge with inductive and coordinated characteristics,”’and by applying the
principle of Proportionality, the development charges were judged that the
property right of the security right holders was infringed because it was
difficult for the creditor to predict the existence of the development charges
unlike the tax.

However, the court opinion did not accurately grasp the difference between
taxes and special charges, so it did not provide an appropriate argument
for viewing development charges as a “substantial tax.”The dissenting opinion
only presented the arguments that the development charges were not a
tax, but failed to actively argue that it was a special charge. In addition,
regarding whether or not the right to preferential collection of development
charges is recognized, the court opinion only emphasizes that development
charges are “substantial taxes” and are necessary for the public interest.
In addition, regarding whether the preferential collection authority of
development charges is constitutional, the court opinion only emphasized
that development charges are a ‘substantial tax’ and are necessary for the
public interest. But it neglected the influence of preferential payment of
development charges on private law relationship including the real security
rights system and efforts to protect the property rights of secured creditors.
On the other hand, the Dissenting Opinion viewed the development charges
as a special charge for policy realization purposes, but also added the purpose
of fiscal provision to the development charges without any grounds. It
is a contradiction in the explanation.

However, the Dissenting Opinion has a special meaning in that it strictly
reviewed the preferential collection authority of development charges which
could contradict the private law system, including the real security rights

system, from the viewpoint of guaranteeing property rights, so it was intended
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to set limits on the national priority and to protect the people’s property

rights and private economic order.

Key Words : development charges, preferential collection authority, substantial

tax, special charge, real security right



