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<Abstract>

Legal Character of Receivable Support Fund for
Victims of Forced Labor

from the Perspective of Human Rights

- Focusing on the decision of 2009 Heonba 317,
sentenced on December 23, 2015 -

Kim, So Yeon*

The legal opinion of 2009 Heonba 317 considers the legal character
of receivable support as benevolent monetary benefits. Underlying this is
respect for the Supreme Court rulings (2009da22549 and 2009da68620)
that ‘the Korea-Japan Claims Agreement does not extinguish an individual’s
right to claim against Japan’. But the ripple effect is incomparably different
when the legal character of receivable support fund for victims of forced
labor is viewed as ‘benefits by favor’ and ‘request for rights’. Therefore,
it is necessary to change the standard value of interpreting the receivable
support fund in order to guarantee the receivable support fund for the victims
of forced labor as a subjective public authority of the individual rather
than benevolent monetary benefits. In this case, it is ‘human rights’ that
can be assumed as the standard value.

The dissenting opinion of the 2009 Heonba317 decision can be said
to be a position to interpret the receivable support fund by reflecting human
rights values rather than court opinions. It states that character of receivable
support fund cannot be viewed only with benevolent monetary benefits.

Dissenting opinions is based on the Preamble to the Constitution, Article

* Assistant Professor, Jeonbuk National University, Law School.



Q70| BHOIA HiH NSRSMRIC 0143 KTl B 42 441

10 of the Constitution, and Article 30 of the Constitution. These objections
allow the legal character of receivable support fund, which is not construed
as a benevolent monetary benefits, to be interpreted as the state’s duty
to protect basic rights and the right to claim relief from crime victims
as the state’s obligation to protect fundamental rights and the right to claim
relief for victims of crime.

From the perspective of human rights, the discussion of tthe legal character
of receivable support fund ultimately leads to whether or not the legislator’s
legislative discretion is restricted on the method of calculating the amount
of the receivable support fund. If the receivable support fund is interpreted
as the right to claim relief for victims of crime, the legislator’s legislative
discretion to form legislation on the rreceivable support fund may be restricted.
In addition, the possibility of such restriction on the legislator’s legislative
discretion can be meaningful in that it raises the possibility of the
unconstitutionality of Article 5 (1) of the Victims of Forced Mobilization

Victims Assistance Act.

Key Words : Korea-Japan Claims Agreement, Victims of Forced Labor,
Receivable Support Fund, Benevolent Monetary Benefits,
Right to Claim Relief for Victims of Crime






