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T} 9] Vol, 391, 2009, 3., 326-330T U Yg-o] =, 9ok FE|E Eov}
ASS vl

2) The Schuman Declaration — 9 May 1950.
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3) Daniel Moeckli, Sangeeta Shah, & Sandesh Sivakumaran, INTERNATIONAL HUMAN
RIGHTS LAW Second Edition(Oxford University Press, 2014) 418H; Michael
O'Boyle and John Darcy, The European Court of Human Rights: Accomplishments,
Predicaments, and Challenges, GERMAN YEARBOOK OF INTERNATIONAL LAW
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4) D. J. HARRIS, M. O'BOYLE, E.P. BATES & C. M. BUCKILEY, Law of the European
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Darcy(Z}5= 3) 1439Hof| A Luzius Wildhaber, The European Court of Human
Rights, 1998-2006, History, Achievements, Reform(2006) 139™H-2- A||21-8-3}H).

8) THE CONSCIENCE OF EUROPE: 50 Years of the European Court of Human
Rights, (Council of Europe, October 2010) 41%H.

9) THE CONSCIENCE OF EUROPE(Z}: 8) 41'H,

10) O'Boyle and Darcy(Z}5= 3) 143W; THE CONSCIENCE OF EUROPE(Z}5= 8) 41T,
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11) O'Boyle and Darcy(Z}5: 3) 143,

12) O'Boyle and Darcy(Z} 3) 145W. -2 7|7 <t A d3lo] 44 A}
AL 1976-1980: 11,4137; 1981-1985: 14,3957; 1986-1990: 20,314 4] &
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13) HARRIS, O'BOYLE, BATES & BUCKLEY(Z}3: 4) 4%H. 1990d 37+, 1991 &
T, 19924 EIlE|oE A|RFO.R 19934 67=E, 19949 170=t, 19954 57i=T,
199693 27h=E 1999 170=, 2001 270=, 2002, 2003, 2004, 2007¢ zFz} 174
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14) HARRIS, O'BOYLE, BATES & BUCKLEY(Z}3= 4) 38W,

15) 98 Y3] 48718 & 19909 5749 179 AA HEhs 57] flal A3
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16) O'Boyle and Darcy(Z+3 3) 147,
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o7 3 AF0] 16,8007(16.8%), ©-Ikolu} 13,3007 (13,3%), AlEH|o} 11,250
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18) O'Boyle and Darcy(Z}3 3) 142WH,

19) Overview 1959-2013, European Court of Human Rights, 41 2F=. -l AA
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22) O'Boyle and Darcy(Z}5 3) 1474,

23) SHEAAFS AB4x.

24) FHEJAARFF ABSE, 38%, A39E.
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o}, 3k 8 HaEe ARdeTE 20008 Ao = v A
2002 29 4, 2004 39k 7, 2007 49+ 7, 2009
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o] mAAFA-L 2008 97,3007, 2009 119,300, 2010 139,650, 2011
| 151,600 7H4] Eol Wit
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35) Cyprus v. Turkey(Application no. 25781/94), 12 May 2014,
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<Abstract>

Asian Court of Human Rights
- Gap Between the Ideal and Reality -

Kim, Sung-Jin*

Many have constantly raised the need and importance of establishing
a human rights court in Asia, which remains to be the only region without
a regional human rights system in the world. In particular, this absence
of a regional system in Asia became more difficult to ignore, as regional
human rights systems became more active in other regions including Europe.
Yet, the long-standing discussions on the stated need to fill in the absence
were not sufficient to bridge the gap between the ideal and reality.

It took almost 40 years before the European Court of Human Rights
established in 1959 became a permanent court. Still, the Inter-American
Court of Human Rights and the African Court on Human and Peoples'
Rights are not yet permanent courts. A regional human rights court cannot
exist on its own: it is just an element comprising a big mechanism for
the enactment, application, and implementation of regional human rights
conventions or treaties. The most important thing here is the presence of
a regional political consultative body that ensures stable operation and
management of such a mechanism. The European Court of Human Rights
has the Council of Europe, the African Court on Human and Peoples' Rights
has the African Union, and the Inter-American Court of Human Rights
has the Organization of American States. These political organizations in
each region work to guarantee the effectiveness of the agreed conventions,

coordinate different views among member states, and oversee the imple-

* Constitutional Rapporteur Judge, Constitutional Court of Korea
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mentation of the Courts' decisions. It, however, is by no means an easy
task to set up a regional political organization of the said nature. The impetus
behind this growth of the Council of Europe, which initially started with
10 member states in 1949 and developed into a successful regional consultative
organization that involves most of the countries in Europe, was, above
all, the broad and shared understanding on the importance of such a
consultative body and the political, economic reasons that motivated member
states to give up certain part of their sovereignty despite their clear differences
in culture, economy, and politics.

The options we could consider in adopting the constituent instrument
of an Asian court of human rights include: (D utilizing the existing
international human rights conventions to which Asian countries are already
a party and encouraging the countries to join without having to sign up
for additional obligations under international law, (2) allowing countries
to voluntarily choose to which provisions they are willing to be bind
themselves, as in the case of the European Social Charter (The Charter
requires the parties to accept a minimum of 16 out of 31 substantive rights
and at least 6 out of 9 core rights), (3 starting with a relatively short
list of rights generally agreeable to all and later expanding the scope of
substantive rights by adding protocols that include new rights, as is the
case of the European Convention on Human Rights, (4) making it optional
for countries in accepting the court's jurisdiction and individual applications
in the initial stage and later turning this to mandatory jurisdiction once
the system takes root, since countries come under pressure not from which
substantive rights they agree to but from the fact that they are subject
to court's judgments.

It is truly regrettable that Asia, which is home to 60 percent of the
world's population with 4.3 billion people and has a painful history of
tragic human rights violations, does not have a regional human rights system.

It may not be an easy journey, but I hope Korea can play an active and



30 QIHEHHE XM285(20224)

central role in creating the Asian regional human rights system.

Key Words :

Asian Court of Human Rights, Regional Human Rights
Protection System, European Convention on Human Rights,
European Court of Human Rights, Council of Europe, Asian

Convention on Human Rights



