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<Abstract>

Review of the right to self-determination of
personal data in the Al era - based on the EU
Personal Data Protection Act

Ham In-Seon*

Since the 21st century, Al has become a key player in the so-called
Fourth Industrial Revolution, as it has been able to collect huge amounts
of data and extract useful information from a wide range of machine
learning (ML) techniques. Recent Al developments have been the result
of increased computer processing power, improved algorithms, exponential
growth in the amount and variety of digital data, and increased funding.
Today, Al is used in many areas, such as transportation, communication,
and healthcare.

On the other hand, since the Constitutional Court introduced the right
to self-determination of personal data in the so-called fingerprinting case
in May 2005, this concept can be said to have firmly established its position
as the fundamental right related to personal data. As the 4th Industrial
Society progresses, the use of Al has become more widespread, and as
a result, a situation has arisen in which important decisions are made to
individuals without human intervention.

In this age of artificial intelligence(Al) based on large-scale data,
important decisions related to individuals are made in the absence of
personal intervention, and this may result in unexpected disadvantages,
so protection is required. However, on the other hand, in an era of data

economy that is using data-based artificial intelligence (AI), Internet of

* Chonnam National University Professor of Law School
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Things (IoT), autonomous vehicles and big data analytics, major countries
around the world are focusing on establishing and investing in development
strategies of Al In such a situation, personal data is also one of the data,
and its use can be said to be a core factor that determines the superiority
of the data economy.

Since establishing the 1995 Data Protection Directive, the EU has
enacted the General Data Protection Regulation(GDPR) in 2016 to respond
to new environments due to advances in science and technology. While
EU's 1995 Data Protection Directive, for its purposes, stipulated that “In
accordance with this Directive, Member States shall protect the
fundamental rights and freedoms of natural persons, and in particular their
right to privacy with respect to the processing of personal data.”(Article
1(1)), 2016 GDPR revised that “This Regulation protects fundamental
rights and freedoms of natural persons and in particular their right to the
protection of personal data.”’(Article 1(2))

For this transformation in the EU GDPR, I interpret it as abolishing
the view of the right to self-determination of personal data(or right to
privacy) and adopting the concept of “right to the protection of personal
data”. As a result of this interpretation, first of all, from the point of view
of ‘personal data = privacy’ from the former standpoint, it is only an object
of ‘protection’, but it is difficult to assume as an object of ‘use’. However,
from the latter's point of view, as ‘personal information = personal data’,
it is generally one of the data and is mainly the object of ‘use’, and it
is understood that it should be ‘protected’ in certain cases. Next, from
the former point of view, the use of personal data depends on the intention
of the individual (data subject) (opt-in), but from the latter point of view,
‘protection’ is based on the premise of ‘use’. It would be an concept to
be familiar with(opt-out).

This transformation in the basic view of EU GDPR can be regarded
as one of the EU's attempts to lead the so-called Fourth Industrial

Revolution, such as artificial intelligence (AI) by the use of data, and make
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it the EU's new growth engine. The approach from this viewpoint is also
appropriate for Korea, and the concept of ‘right to the protection of
personal data’ should be introduced in place of ‘right to the self-

determination of personal data’.

Key Words : right to the protection of personal data, Al, personal data,
GDPR, data economy, privacy






