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<Abstract>

Provisional disposition determining temporary

status and right to trial within a reasonalble time

CHOI, KWANGSUN*

Article 27 Section 3 of the Constitution of Korea stipulate, “All citizens
shall have the right to a speedy trial. The accused shall have the right
to a public trial without delay in the absence of justifiable reasons to the
contrary”. Speedy trial inlcludes all kinds of judicial procedure such as
civil, criminal, administrative trial.

In Civil Execution Act, right to trial within a reasonable time is also
important. Provisional dispositions may also be effected in order to fix
a temporary position against the disputed relation of right. In this case,
such provisional dispositions shall be effected specially where intending
to avoid a significant damage on a continuing relation of right or to prevent
an imminent danger, or where other necessary reasons exist(Article 300).
In the judgment on a Provisional disposition determining temporary status,
the date of pleadings or the date of examinations joinable by the debtor
shall be opened: Provided, That the same shall not apply when there exist
any situations under which the purpose of provisional disposition is not
attainable, if an examination is effected by opening such dates(Article 304).
In imminent cases, the presiding judge may render a decision on the
requests under Civil Execution Act(Article 312).

Despite that the Civil Execution Act has several provisions for speedy
trials, it is not enough. In imminent cases, we should consider alternatives.

It seems that Article 304 of Civil Execution Act is able to have a similar

* Associate Professor, Law School of Chonnam National University
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effect with Temporary Restraining Order. But the Civil Execution Act
doesn't have no sanctions in case of a decision of Provisional disposition
determining temporary status. Procedure of provisional disposition
determining temporary status is highly similar to that of civil procedure.
A prudent and fair trial is required in procedure of provisional disposition
determining temporary status. But to protect a prudent and fair trial,
temporary restraining order should be introduced. These are the reasons

that supplementary legislation for Civil Execution Act is required.

Key Words : Provisional disposition determining temporary status,
Temporary Restraining Order, Injunctive Relief for
prohibition of employee's transfer, Preliminary Injunction
on execution of duty, Right to trial within a reasonable

time






