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<Abstract>

Subjects and Methods for Appellate Review
- With a Focus of Selective/Preliminary Consolidation -

Lim, byungseok*

Civil Procedure is a process through which parties publically resolve
their private disputes, and as such, our Civil Procedure Law prescribes
many principles to ensure fair resolution of such disputes. Among such
principles, the Principle of Disposition based on adversarial system and
the Principle of Party Representation are deemed essential. Specifically
the Principle of Disposition is a principle to be honored throughout the
entire procedure, and when the court conducts an appellate review, it must
abide by this principle. Here, we also have the corollary principle of prohibition
of judgment disadvantageous to non-prevailing party, in order to protect
its right of appeal. However, there are two problems when an appellate
court determines the subjects of an appeal and reviews the same.

First, among objective consolidation cases, some are preliminary
consolidation cases where separation of representation or partial judgments
are not feasible due to the claims are closely interwoven with each other
in one case. Here, the Court and the prevailing view state that separation
of representation or partial judgment is not permitted in selective or
preliminary consolidation. However, they also state that, when only the
defendant takes an appeal from the trial decision on the dismissal of
supplemental claims or recognition of preliminary claim, only the preliminary
claim, from which appeal has been taken, is subject to appellate review,

thereby dividing subject for appeal and subject for review. The author of

* Associate Professor, Law School of Chonnam National University.
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this paper confirms that, although the principle of adversarial disposition
and the principle of prohibition against judgment disadvantageous to the
non-prevailing party are important, these principles shall be from time to
time qualified to ensure procedural fairness. An example would be joining
the subject matters for appellate review in selective or preliminary consolidation
cases.

Second, under the procedure to change the subject matter for appeal,
enlargement of claims and addition of supplemental claims shall be treated
differently. This is because the enlargement needs to satisfy the benefit
of appeal requirement, yet the addition does not have to, while they are
treated the same under Article 404 in that they are not subject to separate
review, when the appeal will have retroactively become moot due to
withdrawal of appeal or dismissal of appeal. Their inherent limitation is
likewise confirmed in that the amendments to the kinds of claims or the
type of consolidation, or the change of order of review are not allowed,

unless there has been an amendment of causes of action or counterclaims.

Key Words : Selective Consolidation, Preliminary Consolidation, Principle
of Disposition, Extention of the Intent of Appeal, Sub-Appeal






