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AR she maeld Wl EA Aget mde Pua AGE 3
G3 2AR AT FA Hol7t gk

olefst 14 AP mume oh £ 7hK mEe AFd 4
oIt} HORRE g2 Ao 1 U 219 HAY) % 1
o] TAlolth, AA, HORNH AREL G T HAL A

ogstho] EAE = ASHS HOo R RE AF28 I (rechtsfreier
Raum), & AF9 TAASF o2 ufolsitt, T1e|HA o]gTh Hoe
2R AJFE2EL JYoi= <FH-ER>olgh= oY A==

Aot WA wes & 5 g7l ofof s M dds &
Hajjof fhpal et} o3 F4L A RIS AT H7
sloh= A& o] &t olfdt "HOorFE AHFELE 9 =5 &
d& FASE AR E S faA el HESAR] 474 (Karl

Engisch)@} 7}--ZuH(Arthur Kaufmann)2 & 4= QIth10 x4, 2+
99 1% el WAk WS Aslel RAR el

2p9lo]l ok Aol ZPHAHQ FEp o] o3 ArelH =

Aok, BAgle] sjgats ol dnelagt] mAstol
AR1F 8-S wijAIstaLA} Sk RS Wit 1D

FUH Ags mae Saes dARAe] FuY 24, o
HakslA) aheb s 2 ol AFREQl A AR P 712S
Fol AgolRFuhe Adalshs nulS welth ol FA A

10) “HOoRRE A-G2e J =270 Usl|4]= K. Engisch, “Der rechtsfreie Raum’”,
in: ZStaaW 108 (1952), S. 385 ff,; Arth, Kaufmann, ‘Rechtsfreier Raum und
eigenverantwortliche Entscheidung’, in: Fessschrift fiir Maurach (1972), S. 327 ff,
o1¢} FARE =5 g YHFE AFEelaat s d-2& W. Hassemer,
T3 (9], “AAA FG3), v ol = (HY), FHARA, AFZTAL 1998,
160-188™H 2Fa1,

o] EAlof| et ZBZQ AF2E= S-B. Yi, Formen der straflosen Sterbehilfe in
Deutschland und Korea (Koln usw., 2007) Fal.
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12) Ax}F9lof TW3fA+= K. Eder, ‘Prozedurale Rationalitit, Moderne Rechtsent-
wicklung jenseits von formaler Rationalisierung’”, in: Zeitschrift fiir die Rechissoziologie
(1986), S. 22 ff; G.-P. Calliess, Prozedurales Recht (Baden-Baden, 1998); A,
Fischer-Lescano/G. Teubner, “Prozedurale Rechtstheorie: Wietholter”, in: Buckel/
Christensen/Fischer-Lescano (Hrsg.), Neue Theorien des Rechts (Stuttgart, 2000), S.
79 ff. 5 ZaL o]3t AT HE3 AT RE FHp, AEzE] S84
719k |, fh=eka A i, 2011 5 RFaL
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3 4 ek

14) AWl BelAE A4, “SARA A A4, TekbHsh #3435,
2011, 935-958W Za1,

15) YE 9] FPAEof TWafjA= =719, PR = 179 e &
B 2 dEHuATAY FAHGANAYSHAE T
dol) A32y A2F, 2012, 475-5039 L, dE2o] HEStY| FA = A F
7, T g ko) v EskES A A = IBREE HolAl
TR 2El 2 A34E ANZ, 2001, 88-106H; JIlBRE, HARADEERS iy
HHRA-43), EifEE, 1967 & L

16) olof TafjAl= 4 P, A4t AFAEE Al A ] A5, A Ak
W A28 A2E, 2019, 154-172H Zhal,

17) ol|gt Weko A PAXEE Aotz 285 LW, K5 AL 2} A
Aol A4, TdFEsh A31E A2%, 2019, 113-142
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=4, S50l tieh E27F vaLl Qlet ofof diet 7 2 ]l

18) °o]& A|Ad}= npFokut upale, ‘UM TV S7E EA LY F
3 TA7wsl A12d Als, 2010, 25T,
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T A52%, 2014, 341-354H AL,

20) olof HallA= A FY, WY TAE Tl B = AR 5SS
At AEI} v|wo] oA, TURES AL A|637, 2017, 329-350%H 1L,
QR O] APt gidf $elutetol e AArePolhs o]E o2 WSt Qi
o8 HojF: AR eXEl Ay Aol et Areks] nj, Mol
Tt A109%, 2017, 31-54H Zal,
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RO Il & a2, TEGRIL VOL, 16 NO. 1, 2006, 84-90H 21,
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<Abstract>

The Disposability of Life through the Withdrawal
of Life-Sustaining Treatments

— In case of the regulations and discussions in Japan —

Chun-Soo Yang*

The right to life is the most representative of modern human rights.
Therefore, all human beings have the right to life equally. All human beings
can protect their lives through this right to life. However, the question
is whether the normative meaning of the right to life includes the right
to dispose of one’s own life. This is particularly controversial with regard
to the issue of the withdrawal of life-sustaining treatments. However, at
present, we have enacted the "Hospice, Palliative Care and Life-Sustaining
Treatment Decision-Making Act. (the Life-Sustaining Treatment Decision-
aking Act) in order to respond to that problem. Of course, the solution
chosen by the Life-Sustaining Treatment Decision-Making Act is not
satisfactory. As a result, various criticisms are raised about the Life-Sustaining
Treatment Decision-Making Act. In this context, this article examines the
discussions and regulations on the life-sustaining treatments in Japan in
order to gain useful implications on how to improve the Life-Sustaining
Treatment Decision-Making Act. According to this, the following implications
can be obtained. First, in regard to the issue of the withdrawal of life-sustaining
treatments, precedents have also responded to this problem in Japan like
South Korea. Second, unlike South Korea, Japan is responding to this problem
through “the guideline”. Third, Japan’s guideline explicitly excludes active

euthanasia. In this regard, Japan’s guideline is still considered “conservative”.

* Professor at Yeungnam University Law School-Dr. jur.
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Fourth, Japan’s guideline, unlike our Life-Sustaining Treatment Decision-Making
Act, accepts a “procedural justification model.” In this sense, Japan’s guideline
can be evaluated as “progressive.” This provides meaningful implications

for the direction of our Life-Sustaining Treatment Decision-Making Act.

Key Words : Right to life, disposability of life, "Hospice, Palliative Care and
Life-Sustaining Treatment Decision-Making Acty, withdrawal
of life-sustaining treatments, Japan’s Guideline on the withdrawal
of life-sustaining treatments, objective justification, subjective

justification, procedural Justification






