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<Abstract>

Case of Confirmation of Constitutional Violation in

Relation to the Omission of the Government

- Constitutional court decisions on the right to claim
compensation by the comfort women of the
Japanese military -

Min, Byoung-Ro*

In the case for the controversial right to claim compensation for the
Japanese comfort women, the Constitutional Court ruled that the
government’s omission not to be resolved the issues in relation to the
interpretational disputes between the two countries on whether or not they
have been extradited pursuant to Article 2, paragraph 1 of ‘Agreement
on the Resolution of the Property and Claims between the Republic of
Korea and Japan and Economic Cooperation Agreement’ (Hereinafter
referred to as the “Case Convention™), in accordance with the procedures
set forth in Article 3 of this Case Convention was unconstitutional and
it clarified the responsibility for the Government's diplomatic efforts to
resolve it.

As the basis of governmental duties, the Constitutional Court cited the
preamble of the constitution, Article 2, paragraph 2, Article 10, Article
3 of the Case Convention, and stated that our government is responsible
for concluding this case using a comprehensive notion of ‘all claims’ rather
than clarifying the content of the claim so that there is a specific obligation

to move on to the removal of the disability. Therefore, the Constitutional

* Professor, Law School of Chonnam National University. Ph.D. in Law.
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Court ruled that the government has failed to fulfill the obligation to proceed
to the dispute settlement procedure of Article 3 of this case convention
in order to resolve the interpretation dispute as to whether the victims
of the Japanese military comfort women have lost their claim to Japan
by this case convention.

In this paper, I have agreed with the conclusion of the majority opinion,
but questioned the basis of the government's duties and the argument structure
applying the basic right of protection, and tried to make a critical analysis

on the court’s ruling.

Key Words : Japanese military comfort women, diplomatic protection
rights, right to claim compensation, interpretation disputes,

government omission



